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IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF OREGON

NI KE USA, |NC., o
Civil No. 02-868-JE
Pl aintiff, g
V. g
DAUNTE CULPEPPER, ) OPI Nl ON & ORDER
Def endant . 3

Jon P. Stride
Frank J. Wi ss
Tonkon Torp LLP
1600 Pi oneer Tower
888 S.W Fifth Ave.

Portl and, OR 97204
Attorneys for Plaintiff

WIlliam A. Drew
Elliott, Ostrander & Preston, P.C.

707 S. W WAshi ngton St., Suite 1500
Portl and, OR 97205

Joe Robert Caldwell, Jr.

Baker Botts, LLP
The War ner

1299 Pennsylvania Ave., N W
Washi ngton, D.C. 20004- 2400

Attorneys for Defendant

MARSH, Judge.
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Plaintiff, a designer, manufacturer and marketer of
athletic footwear and accessories filed this action agai nst
Daunt e Cul pepper, the quarterback for the M nnesota ViKkings,
seeking injunctive and declaratory relief to prevent Cul pepper
fromentering into an endorsenent contract w th Reebok,
International, a N ke conpetitor. Plaintiff clains that under
a contractual right of first refusal, defendant entered into
an exclusive, binding 2- year contract with Ni ke and that
def endant’s entry into the Reebok contract constitutes a
breach that threatens irreparable harm Plaintiff initially
moved for a tenporary restraining order and this notion was
resol ved through a tenmporary stipulation. The parties
proceeded with discovery and an evidentiary hearing on
plaintiff's nmotion for prelimnary injunction was conducted on
July 11, 2002. During the hearing, defendant filed a notion
to dism ss the action based upon his reading of the contract;
def endant argues that the parties were never able to agree
upon all essential terms and thus, no binding contract was
ever fornmed. The follow ng constitutes the witten follow up
to nmy oral findings and conclusions granting plaintiff's
prayer for prelimnary injunctive relief. For the reasons
which follow, plaintiff's notion for injunctive relief is

GRANTED and defendant’s nption to dism ss is DEN ED

STANDARDS
To obtain a prelimnary injunction, plaintiff nust
denonstrate either (1) a conbination of probable success on

the nmerits and the possibility of irreparable harm or (2)
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t hat serious questions are raised and the bal ance of hardshi ps
tips sharply in favor of the noving party. Tillanmook County
v. U S. Arny Corps of Engineers, 288 F.3d 1140, 1143 (9" Cir
2002); Sardi's Restaurant Corp. v. Sardie, 755 F.2d 719, 723
(9th Cir. 1985). These are not two distinct tests, but rather

are opposite ends of a single "continuumin which the required
showi ng of harmvaries inversely with the required show ng of
meritoriousness.” Rodeo Collection, Ltd. v. West Seventh, 812

F.2d 1215, 1217 (9'M Cir. 1987) (citations omtted).

Backagr ound

On July 1, 2000, the parties entered into a "Foot bal
Agreenent " wher eby defendant agreed to endorse Ni ke products
for a one year period to expire June 30, 2001. Ni ke agreed to
pay Cul pepper $10, 000 plus several cash bonuses dependi ng upon
hi s professional performance. The contract al so gave
def endant a $10, 000 nerchandi se account. Cul pepper’s only
obligation was to wear unaltered N ke nmerchandi se during the
regul ar football season and to agree to namke at |east one
personal appearance as requested by Nike. This initial
contract included a "Right of First Dealing & First Refusal."
Par agraph 9 provided as foll ows:

"(a) At NIKE s request, ATHLETE shall negotiate with

NI KE in good faith with respect to the ternms of a

renewal Contract. The parties shall not be obligated

to enter into an agreenent if they cannot settle on
mutual |y satisfactory terms. ATHLETE shall not (nor
shal | ATHLETE permt ATHLETE s agents, attorneys, _
accountants, representatives or enployees to) engage in

di scussions or negotiations with any third party

regardi ng ATHLETE' s weari ng, sponsoring, pronoting,

advertising or endorsing, or providing consulting or
simlar services with respect to, any Products after
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the Contract Period ("Endorsenents/Services") until
sixty (60) days prior to the expiration of this
Contract (the "Exclusive Negotiating End Date").

(b) During the Contract Period and for a period of one
hundred eighty (180) days thereafter, N KE shall have
the right of first refusal for Endorsenents/ Services,
as follows. |If ATHLETE receives any bona fide third
party offer at any time on or after the Exclusive
Negotiating End Date with respect to an

Endor senment s/ Servi ces, ATHLETE shall submt to NIKE in
writing the specific terms of such bona fide third
party offer. N KE shall have ten (10) busi ness days
fromthe date of its receipt of such third party offer
to notify ATHLETE in witing if it will enter into a
new contract with ATHLETE on terms no | ess favorable to
ATHLETE than the material, nmeasurable and matchabl e
terms of such third party offer. |If NKE so notifies
ATHLETE wi thin such 10-day period, ATHLETE shall enter
into a contract with NIKE on the ternms of NIKE s offer.
If NIKE fails or declines to match or better the

mat eri al, measurable and matchable ternms of such third
party offer within such 10-day period, ATHLETE may

t hereafter consummate an agreenent with such third
partK on the ternms of the offer made to ATHLETE. Prior
to the Exclusive negotiating End Date, ATHLETE shall
not solicit, consider or present to N KE, and NI KE
shall not be obligated to respond to, any third party
of fer for any Endorsenents/ Servi ces.

Towards the end of the termof the initial agreenent, Nike
began negotiating the ternms of a renewal with Cul pepper’s
agent, Mason Ashe. There is no dispute that the parties were
unable to reach an agreenment. N ke was unwilling to offer
nore than $30, 000/ year, and Ashe felt that Cul pepper’s
endorsement was worth far nore than that.

Ashe then began soliciting endorsenment contracts from
conpetitors and received an offer from Reebok, International.
On August 24, 2001, consistent with Paragraph 9(b) of the N ke
contract, Ashe faxed Ni ke a copy of the Reebok offer. The
Reebok offer called for cash paynents of $100,000 in the first
year, $125,000 in the second year, license royalties, bonuses

dependi ng upon season performance and a m ni nrum of 8 personal
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appearances per year.! On August 31, 2001, Bill Kellar,
Director of Nike Football Sports Marketing, faxed a response
to Ashe in which he indicated that Nike was willing to renew
Cul pepper’ s endorsenent contract on the same terns as proposed
in the witten Reebok offer that Ashe had faxed to Ni ke on
August 24, 2001. There is no dispute that the N ke acceptance
letter mrrors the witten terns of the Reebok offer, word for
wor d.

On Septenber 4, 2001, Ashe wote to Bill Kellar and
advi sed himthat the Ni ke acceptance letter was ineffective
because Ni ke had failed to include any provision for a
national marketing campaign. Ashe indicated that such a
prom se had been nade by Reebok orally. M cahel Ornstein, the
NFL consul tant for Reebok, submtted a declaration in which he
confirms that he orally advised Ashe of Reebok’s intent to
create a national ad canpai gn around Cul pepper; Ornstein
expl ai ned that Reebok was unwilling to put such a conm t nent
into witing because of trade secret and confidentiality
concerns. Greg Young, the Ni ke sports marketing agent who had
been involved in the early contract re-negotiation efforts
with Cul pepper, also confirns that Ashe wanted sone form of
mar keting comm tment with any contract renewal .

On Septenber 19, 2001, N ke's in-house |egal counsel
St ephani e Vardavas wrote to Ashe explaining that it was N ke’'s
position that it had met the ternms of the Reebok offer and

t hat Cul pepper was bound to honor the renewal agreenent.

1 “Appearances: 8 per year, can be used for TV, radio, pr
spokesperson efforts; eight hour maxi mum per appearance.”
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Vardavas wote: “Precisely as prescribed in their 2000-2001
agreenent, Ni ke and Daunte Cul pepper have a binding agreenent
for the 2001-2003 on ther terns of Nike's offer.” Vardavas
then directed Ashe to confirmthis fact in witing. On
Sept enber 21, 2002, Ashe responded in witing that it was his
view that N ke had not negotiated in good faith and that
“Ni ke’'s relationship with Daunte is irreconcil able and there
is no contract.”

On October 4, 2001, Vardavas again wote to Ashe
i ndi cating that because Ni ke had matched all of the witten
terms of the Reebok offer, that the parties had a binding
contract for 2001-2003.

Greg Young testified that he visited Cul pepper in the
Vi ki ngs’ | ocker room on Cctober 10, 2001 and that Cul pepper
confirmed that he would honor the Ni ke contract. Cul pepper
deni es having made any such comm tnent. Young confirms that
Cul pepper was unhappy with Ni ke and expressed his belief that
Ni ke had not negotiated with himin good faith. Thereafter,
Ni ke sent Ashe a formrenewal contract for the 2001-2003
season. Cul pepper never signed or returned the contract.

There is no dispute that throughout the 2001 season,
Cul pepper continued to wear Ni ke shoes, consistent with the
terms of his contract. Cul pepper testified that he did so
only because the shoes were ordered by the team Ni ke
presented testinmony from Elizabeth Langdin, a Ni ke footwear
devel oper, that she had approxi mtely 18 custom desi gned shoes
made for Cul pepper during the 2001 season. Langdin testified

t hat she nmade the shoes at the direction of Nancy Benoit, a
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Ni ke marketing agent. Cul pepper acknow edged that he had sone
di scussions with Benoit about creating a special shoe that
woul d be marketed under his nanme, but denied that he ever
ordered any specialized or custom zed shoes for his own use.

There is also no dispute that defendant continued to
order Ni ke nerchandi se under his contract account with N ke
t hroughout the 2001-2002 season; Cul pepper testified that he
pl aced the orders for sone friends, not knowing if his account
was still effective. There is also no dispute that Cul pepper
received all of the nmerchandise that he ordered from N ke and
t hat he was never billed for those itens.

On March 8, 2002, Cul pepper’s attorneys wote to Nike
i ndi cati ng that Cul pepper would continue to maintain that he
was no | onger under contract with N ke because of Nike's
failure to feature himin a national marketing canpaign. The
| etter pointed out that Ni ke had not made any contract
paynments and that such failure was inconsistent with its
position regarding the existence of a contract. On April 4,
2002, Ni ke dispatched a check to Cul pepper for $100,000. The
check stub, attached to the paynent indicated that the check
was for the “2001-2002 Contract Year.” The check was sent to
the Vikings office in Eden Prarie, M nnesota.?

Cul pepper deposited the check into his personal bank

2 In his opposition to the notion, defendant intimted th3g
fact that Ni ke sent the check directly to Cul pepper rather than
agent was some indication of Nike's attenpt to trick Cul pepper
entering into a renewal contract. Testinony at the hearing fro
Patrick Gllette, an Athlete Conpensati on Specialist for Nike,
confirnms that the Eden Prarie address had been used for paynment
during the 2000-2001 season without conplaint or incident.
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account on April 10, 2002. He indicated in his sworn
decl arati on that he cashed the check not knowi ng what it was
for and that he assunmed it was for amounts due under his
previous contract. At the hearing, Cul pepper admtted that he
had received all paynents due under the prior contract and
that he was unaware of any prior contractual obligation that
coul d have expl ai ned the $100, 000 paynent. He denied any
menory of the check stub indicating that the check was for the
2001- 2002 season and confirmed that it was not his practice to
notice the details of such paynents; when he received checks,
he pronptly cashed them

On May 1, 2002, Cul pepper executed an endorsenent
contract with Reebok. Ashe orally notified Kellar of this
fact on June 21, 2002 and advised Kellar of Cul pepper’s intent
to filma comercial for Reebok in md-July. N ke thereafter

filed this action seeking i mediate injunctive relief.

DI SCUSSI ON

The central issue is whether Nike is |likely to prevail
on the nerits of its claimthat the parties have a valid,
bi ndi ng endorsenment contract for the 2001- 2003 seasons. There
is no dispute that the parties conplied with the provisions of
paragraph 9(a) relative to the right of first dealing. Those
negoti ati ons were unsuccessful and Cul pepper had every right
to seek other offers. Once he received the Reebok offer,
Cul pepper properly submtted the witten ternms of that offer
to Ni ke, consistent with paragraph 9(b)’s right of first

refusal. Cul pepper did not submt a witten termrelative to
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a national marketing canpai gn; Reebok expressly refused to put
any such terminto witing, nor did Ashe ever specify the
terms of such an offer. Exactly what Reebok intended with its
oral prom se of a “national advertising canpaign” (i.e. print,
bill board, television, radio, etc.) was never specified.

Ni ke presented testimony from Mark Thom show, a Ni ke
mar keti ng agent, that explicit marketing terns — such as nedi a
budgets - are sonmetinmes included within the terns of a
mar keting contract. For whatever reason, Reebok refused to
put any marketing assurance into the terns of its offer with
Cul pepper. The Reebok offer Cul pepper submtted to Ni ke
failed to include any witten nmarketing terns; all of the
witten terns of the Reebok offer were matched, point for
poi nt, by Ni ke’'s August 31, 2001 acceptance. Once that
occurred, pursuant to paragraph 9(b), Cul pepper was bound to
accept Nike's offer. | expressly reject defendant’s argunent
(nmade in support of its notion to dismss for failure to state
a claim that the provisions of 9(a), regarding the parties’
inability to reach an accord on terns, can be read to nodify
t he mandat ory | anguage of 9(b) regarding the defendant’s
obligation to accept Ni ke’'s match of a conpetitor’s witten
of fer. Paragraph 9(a) governs the parties’ commtnment to
negotiate with each other exclusively prior to seeking
alternative offers; paragraph 9(b) governs the parties
comm tnment to honor the ternms of a right of first refusal.
Had Ni ke declined to neet the witten ternms of the Reebok
of fer, Cul pepper would have been free to accept the Reebok

offer. However, because N ke agreed to the Reebok terns,
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Cul pepper bound hinself to honor N ke's acceptance.

| further find that any marketing assurance defendant
may have received orally from Reebok was too vague to be
mat ched by Ni ke; a “national advertising canpai gn” could nean
many things. The termis sinply too uncertain to have been
capabl e of being matched by Nike. The termfurther fails to
constitute a “material, neasurable and matchable” term as
required by 9(b) of the right of first refusal agreed upon by
the parties. The marketing assurance that Reebok did specify
in witing, regarding 8 personal appearances, was matched word
for word by Ni ke.

| also find significant evidence tending to denonstrate
Cul pepper’ s acceptance of the Ni ke renewal contract.
While | accept Cul pepper’s testinony that it was truly never
his intent to bind hinmself to a Ni ke renewal contract, his
voluntary actions are clearly inconsistent with that intent.
Cashing a check from Ni ke for $100,000 at a time when he knew
that Ni ke was insisting upon the existence of a contract,
wi t hout even glancing at the witten specification on the
check stub, if not knowi ng acceptance — constitutes such a
hi gh degree of recklessness so as to | ead any reasonabl e
person to believe that he had accepted Ni ke's offer. Further,
Cul pepper may have consi dered his continued use of the N ke
nmer chandi se account akin to a coll ege prank, but again, his
conduct denonstrates acceptance in the m nds of reasonable
peopl e.

Based upon the foregoing, | find that Ni ke has

denpnstrated a |i kelihood of success on the nerits of its
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contract claim

Def endant argues that even if Ni ke establishes a
probability of success on the nerits, it cannot show
irreparable harm Testinony indicated that N ke has over
8,000 athletes currently under endorsenent contracts. O
those, only a small percentage receive cash in addition to
mer chandi se.  Cul pepper argues that he cannot be that
inportant to Nike given Nike's initial willingness to “only”
of fer him $30, 000/ year; however, Nike's willingess to match
t he Reebok of fer of $100,000 for the first year (plus cash
per f ormance bonuses) indicates a great deal of inportance to
Ni ke in the football sector. Further, Thomashow s testinmony
supports Nike's claimthat its good will would be injured by
defendant’s switch to Reebok and that it would be extrenely
costly to Nike to neutralize such a brand shift. Cul pepper’s
own testinony indicates that he has no actual brand favorite;
his only interest in signing with Reebok over Nike relates to
his desire to be featured in a national ad canpaign
Cul pepper has had no difficulty in wearing and endorsing Ni ke
products consistently throughout the first few years of his
career. Thus, restraining Cul pepper from endorsi ng Reebok (or
any other conpetitor) should inpose no great hardship.

Based upon the foregoing, | find that plaintiff has
denonstrated a high probability of success on the nmerits, that
plaintiff has shown sone evidence of irreparable harmto its
good will and that the bal ance of hardships favors the entry
of prelimnary injunctive relief pending a final resolution on

the nmerits. Accordingly, plaintiff’s notion for a prelimnary
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i njunction (#5) is GRANTED as foll ows:

Def endant, and/or anyone acting in concert with the
defendant, is hereby prohibited from any conduct that enters
into or furthers an endorsenment relationship with Reebok or
any other Ni ke conpetitor pending a final resolution of the
merits of this action and/or expiration of the termof the
2001- 2003 contract. No bond is required.

Def endant’s notion to dismss for failure to state a
claim (#29) is DEN ED

I T 1S SO ORDERED.

DATED t hi s 24 day of July, 2002.

_/'s/  NMalcolmF. Marsh

Mal col m F. Marsh

United States District Judge
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